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Die Jovis 11” Offobris 1722. 
: 0 > ANTE 


nE Arendments' in che 16th and i7th Lines of the Bill 


of the Continuance of 
Time, 


\ - * * 
* 


ſaid Bill, was read a Second 

And the Queſtion was put, Whether to agree with 
8 the Committee in the ſaid Anlendments ? 
It was reſolved in the Affirmative. „„ 


Dſſentins 


— * 


1. The Act commonly called the Habeas Corpus Act is admitted, on all 
Hands, to be the great Bulwark of the Liberty of the Subject: And there- 
fore, altho' in Caſes of actual Rebellion, and intended Invaſion, that Act 


has been at Times before ſuſpended, yet it was done ſparingly, and by De- 


grees ; and the utmoſt Term unto which it has hitherto been ſuſpended at 
any Time, has been the Term of Six Months: Which Conſideration 
us under a very melancholy Apprehenſion for the very Being or Effect of 


chat excellent Law, fince the preſent Suſpenſion of it for a Year or more. 


wilf be full as good an Authority, in Point of Precedent, tor the ſuſpending 
it, on another Occaſion, for the Term of Two Tears, as any former Prece- 
dent is now for the preſent Suſpenſion during One Year, or more. 
2. The deteſtable Conſpiracy, ' which occaſions the preſent” Suſpenſion; 
having been diſcover'd and ſignify'd to the City of Landon about Five Months 
ſince, and divers Perſons impriſoned for it a confiderable Time paſt, we cannot 
but conceive it to be highly unreaſonable to ſuppoſe, that the Danger of this 
Plot, in the Hands of a faithful and diligent Miniſtry, will continue for a 
Year or more yet to come; and that in ſo high a Degree, as to require a. 
Suſpenſion of the Liberty of the Subject (for ſo we take it to be) during alt 
that Time. | | 7 

3. His Majeſty not having viſited his Dominions abroad theſe two laſt 
Years, will very probably leave the Kingdom the next Spring to that End; 
in which Time, this great Power of ſuſpecting and impriſoning the Subjects 
at Will, and detaining them in Priſon till the 24th of October 1723, and for 
as much longer Time, as till they can, after that, take the Benefit of the 
Habeas Corpus Act (it they can then do it at all) will be ladged in the Hands 
of ſome of our Fellow- Subjects, who we are not fo ſure will be above all 
Prejudices and Partialities, as we are that his Majeſty will. „ 

4. This weakens the Proviſions made for the Lords and Members of the 
other Houſe of Parliament, that they ſhall not be committed, or detained, 
fitting the Parliament, without the Conſent of the Houſes reſpectively, fince 
it is very probable the Parliament will not be ſitting the greateſt Part of the 
Time for which this Bill, if enacted, will continue a Law: And ſuch is the 
Weakneſs of human Nature, that we cannot be aſſured, but that the Appre- 
henſion of what may befal any Member of Parliament while the Parliament 
- not ſitting, may have ſome Influence on the Freedom of acking in Par- 
lament, | | 
J. The Dictatorial Power was always ended, or laid down immediately, 
when the urgent Occaſion for it was over; and it was never continued much 
longer, till a little before the great State, from which all others draw ſo 
many Maxims of Government, loſt its Liberties. > | 
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ſuſpending the Habeas Corpus Act, in relation to the Time 
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Then the Bill was read 2 third Time with the fid Amendments; and 


Diſſentient? 22 0 * 
Fieſd dle Litchfield  - 2H Fol 
ORR. ON Aſhbu 7 
Ooborn Uxbridge .. „ 
Angleſey Guil ford Strafford. 
Maſbham Bingley | 
Lechmere Bathurſt : 
— — U — — — _ y — 


Die Veneris 26" Octobris 1722. 

H E Lord Viſcount Topnſhen having, by his Majeſty's Command, figni- 
1 ed to the Houle,” {© He had juſt Cauſe to ſuſpect, that the Duke of 
& Nor/olk was engaged in the Conſpiracy now carryiug- on, and did there- 
fore defire the Conſent of the Houſe to his being committed, and, detain'd 


on Suſpicion of High Treaſon, according to the Act lately paſs'd for 


« ſuſpending_the Habeas. Corpus Al. Ms Pig 
The Houſe (upon the Queſtion) refoly'd to conſent that the faid Duke 
may be committed and detainẽ d. V 


Diſſentient Aula 


1. Becauſe we apprehend it to be one of the ancient undoubted Rights 


3 n 
faflinment, to afſert the Privileges of bath Efes; appedri%t g2t6 pervert 
the plain Words and Meaning” of it, in” ſich & mütner 35 NEillers it. & OU 

deſtruſtivr to thoſe very Privileges intended tobe preferved. o 5097 — Tr 

3. Becauſe his Miajeity having) I'Efe@, cequired_ che fullghictt und A 

vice of the Honſe; touching the Im riſunfneſiẽ und Detainer 


ner. of, the Duke gf 
Norfolk, we ought. not, as we conceive,-either int Duty to tits Majeſty! or it 
Juſtice to the Peer concerned, to found our Opinions concerning. the ſame on 


any Grounds, :other\than ſuch only us his Majeſty has been pleaſtd to com- 


municate in his Meſlage: And his Maßefty; in his Mage, favichg commu- 
nicated only a general Suſpicion, we think we cannot, without che higheſt 
' Injuſtice to the Duke, and the moſt palpable Violation of the moſt valuable 
Privilege belonging to every Member of this Houſe, give oyr Conſent to his 
Impriſonment or Detainer, and thereby make our ſelves Parties, and, in 
ſome Degree, the Authors of ſuch his Impriſonment, until we have a more 
particular Satisfaction touching the Matter. af which he ſtands ſuſpectec; ore 
eſpecially conſidering the long and unprecedented Duration of the Act above- 
mention'd, whereby the Benefit, not only of the Act commonly called the 
Habeas Corpus Act, but ot Magna Gherta it felf, and other valaable Laws of 
Liberty, are taken from the Subjects of this Realm, and extraordinary Pow- 
ers are given to the Perſons therein mentioned, over the Liberties. of the 
People, for a Twelvemonth' and up wars. 
4. Becauſe we think it inconſiſtent, as well with the Honout and Dignity, 

as with the Juſtice of this Houſe, in the Cale of the wen ew i „ to 
come to Reſolutions for depriving them of their Liberty, upon other than 

clear and ſatis factory Grounds: But as the Members of both Houſes of Par- 
liament are, by the Laws and Conſtitution of this Kingdom, inveſted with 
peculiar Rights and Privileges, of which the Privilege bęforemention'd is a 
moſt eſſential one, as well for the Support of the Crown it ſelf; as for the 
Good and Safety of the whole Kingdom, we cannot, as we conceive, without 
. betraying theſe great Truſts which are repoſed in us as Peers of the Realm, 

agree to a Reſdlution which tends to ſubſett apt © Member of this Houſe, 
even ſitting the Parliament, to unwarrantable and arbitrary Impriſonments. 
And we have the greater Reaſon to be jealous of the Infringment of this Pri- 
vilege on this Occaſion, becauſe. it had been eaſy, as we think, for thoſe 

who had the Honour to adviſe the framing the {aid Meſſage, to have com- 
municated to this Houſe the Matters of which the Duke of *Norfolk ſtands 
ſuſpected, in ſuch a manner as might be conſiſtent with the Privileges of 
this Houſe, and, at the ſame time, to have avoided any Danger or Inconve- 
nience to the Crown, with regard to the future Proſecution of the ſaid Duke, 
(if an ſuch ſhall be). nnen e F 

5. It is the known Uſage and Law of Parliament, that this Houſe will 
not permit any Peer to be ſequeſtred from Parliament on a general Impeach- 
ment ot the Commons, even for High Treaſon, till the Matter of the Charge 
be ſpecified in Articles exhibited to this Houſe ; which explains to us the 
Nature of the Privilege intended to be ſecured by the Proviſo, and is the 
higheſt Inſtance of the Care of this Houſe to preſerve it from being viola- 
ted on any Pretence whatſoever. But, in our Opinions, it muſt create the 
greateſt Inconſiſtence and Repugnancy in the Proceedings of the Houſe, to 


conſent that a Peer of the Realm ſhould be impriſon'd or detain'd, fitting : 


the Parliament, on à Suſpicion of High Treaſon only, not watranted, for 
2 to us, by any Information given again him upon Oath, or 
otherwiſe, and no particular Circumſtance of ſuc! 
nicated to the Houſe.” LEY „ | 
6. Becauſe a Reſolution ſo ill grounded, as this appears to us, may pro- 
duce very ill Effects in the preſent 1 of Affairs, by crea- 
ting freſh Jealouſies in the Minds of his Majeſty's Subjects, who cannot fail 
of entertaining certain Hopes of the Safety gf his Majeſty's Perſon and Go- 
vernment, againſt all his Majeſty's Enemies, from the Advice and Aſſiſtance 
of both Houſes of Parliament, whilſt they continue in the full Enjoy tent, 


and free Exerciſe of their aneient and legal Rights and Privileges; but, on _ 
A 20 | | 


Suſpicion being commu- 
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other Hand, may be alarm'd.with-new Fears for the Honour and Safety of his 


Majeſty and his Government, by a Reſglution taken by this Houſe for the 
Impriſonment of a Peer of the Realm, in ſuch manner as, in our Opinion, 
is highly injurious to his Perſon, and alſo to the Privileges of every other 
Peer of the Realm, and which may prove of fatal Conſequence to the Con- 

„ 100 211209 907 . 


Kitution of both Houſes of Parliament, _ 
v Sreſind, | Baia 
* Franc. Ceſtrien Cmnperr | Bi 
_ Scarſdale % et i 
Briſtol „„ eee, Compton 
Oxford "II Guilford Hay. 


n. 1 A, P 3 { 5 , 0 * mi 3& = 


ca - als. os. Bhs. 2 9 


Die Lame 21” Januarii 1722. 


Motion was made, That the Judges of the King's Bench be ordered to 
cauſe the Tryal of Chriſtopher Layer, Eſq; to be forthwith Printed and 
Publiſhed, the fame being firſt peruſed by the King's Council. % 
And a Queſtion being ſtated thereupon, after Debate, the previous Que- 
ſtion was put. Whether the ſaid Queſtion ſhall now be put? 


It was reſolved in the Negative. Not Content 53; 
F | | Content 32 
Diſſnrimm. 


1. Becauſe it appeared to us on the Debate of the main Queſtion, that 
there has been an unneceſſary and affected Delay in the Printing and Publiſh- 
ing the ſaid Tryal, it being full two Months ſince Chriſtopher Layer was tryed; 
and Direction having been given for the ſpeedy Publiſhing thereof, ſo long 
ſince as the 27th of November laſt, as appears by an Advertiſement printed by 
Authority in the Gazette: And it having been allowed in the Debate, that the 
Delay was extraordinary, and no Fact having been laid before the Houſe, 
ſufficient, as we apprehend, to excuſe ſuch Delay, we think that the main 
Queſtion onght to have been put, as the only Security, in our Opinion, 

ainſt any further Neglect, and to prevent any Imputation on the Honour 
of the Houſe, for countenancing or conmving at ſuch Delay. wal 

2. This Houſe having received no manner of - Satisfa&tion;Mince his Maje- 
ſty's moſt gracious Speech from the Throne, touching the horrid Conſpira- 
cy therein communicated ; and no Step having been taken, for ought appears 
to us, either in Parliament, or elſewhere, for obtaining the Juſtice due by 
the Laws of the Land to any of the Conſpirators, except the ſaid Layer, tho 
his Majeſty was pleaſed to aſſure this Houſe, in his Speech from the Throne, 
that ſome of the Conſpirators were then taken up and ſecured; we think, 
that the main Queſtion ought to have been put, whereby the Publication of 
the ſaid Tryal might have been quickned, and thereby the Nation received 
ſuch Satisfaction concerning the ſaid execrable Conſpiracy, as could be col- 
lected from the ſaid Proceeding, and this Houſe have been enabled to make 
ſuch Uſe thereof as ſhould appear neceſſary, in their Wiſdom, for the Ho- 
nour, Intereſt, and Safety of his Majeſty and his Kingdoms. . 
3. Becauſe we are apprehenſive, that the Delay in publiſhing the ſaid 
Tryal may have contributed to create Jealouſies concerning the ſaid Conſpi- 
racy, and may have encouraged ill affected Perſons to foment the ſame, to the 
great Prejudice ot his Majeſty's Government: And as, in our Opinion, the 
ſpeedy Publiſhing the ſaid Tryal, if the ſame had been done, might have 


conduced to the preventing of thoſe Miſchiefs, we alſo conceive, * 2 wag 
; | rther 


5 L 5 1 : 
further Growth of them might have been check'd, if the main Oueſtion had 
been put, and carried in the Affirmative. ws dg as 8 0 
4. Becauſe we think it of great Conſequence to his Majeſty's Service, that 
the Publication of the ſaid Tryal ſhould have been made under the ſtricteſt 
Security againſt all Partiality, or other Abuſe relating thereto; and there- 
fore we think the main Queſtion ought to have heen put, whereby the Care 
and Inſpection thereof would have been lodged, by the Authority of this 
Houſe, in the Hands of the Judges, to whoin it properly belongs, and its 
falling into any other Hands not ſo proper, or not ſo immediately reſponſi- 


—— — —A—Q2—2 * 


ble to this Houſe, would have been prevented. 
Angl efey Lechmere | Craven 


| 

"n 

Trevor Comper Hereford 1 

Bathurſt e Aſoburnham fi 

Strafford chlesford Weſton. 9 

Osborn Compton i 

. Cri Gower 1 0 

Then a Motion being made, and the Queſtion being put, That the judges | 
of the King's Bench do attend in their Places on Thurſday next, and that the 
King's Council who were concerned in the Tryal of Chriſtopher Layer, and 
alfo the Council for the ſaid Layer at the ſaid Tryal, and Mr. Samuel Buckley, 
and the Perſon or Perſons who took the ſaid Tryal in Short-hand, do attend 

at the Bar of this Houſe at the ſame Time, 3 1 | ; 

It was reſolved in the Negative. ; | | FE 


Diſſentient 


1. Becauſe the Houſe having reſolved, That the Queſtion for ordering the 
Printing the Tryal of Chriſtopher Layer ſhould not now be put, we are of 
Opinion, that it is thereby made neceſſary, for the Honour of the Houſe, 
that the Occafion of the Delay ſhould be enquired, into; for without ſuch 
Enquiry, we are apprehenſive that the Proceedings of this Houſe may be 
miſcoyſitrued, as tending to countenance ſuch Dy. | 
2. : Becauſe we think it the Right of this Houſe to enquire into all Ne- 
glects or Abuſes which concern the Publick; and tho? it was objefted in the 
Debate, that ſuch Enquiry might carty ſome Imputation on the Judges, or 
other Perſons concerned, we think that That Objection may be equally aſ- 
. fign'd: againſt all Bnquiries, but is inconſiſtent with the Honour and Dignity 
of the Houſe, and ought not, as we conceive, be put in the Balance with 
the Honour of the Houſe, and the publick- Service, to which the Queſtion, 


— 


in our Opinion, has an apparent Tendency. - 


Angleſey TR EPR wb 
| Se 1 Gomer hlesſed 
Bathurſt Hue Aſburnham 
Compton 5 Comper. 
Osborn 5 Lechmere . 

Fr. Ceſtrien Meſton 


Houſe of Lords, Jan. 29 1722. 


HE Houſe, according to Order, proceeded. to take into Conſideration 1H | 
T the proteſtation entre upon Monday the 21ſt of this Inftant, touching * 
the Motion for ordering the Judges to cauſe the Tryal of Chriſtopher Layer. 
to be Printed: And it being moved to 8 That it is a A(- 


: 1 
ſertion in the faid Proteſtation (That jt appeared, on the Debate, that thert had 
been an unneceſſary and rr X. Printing and Nee the Tryal of 
Chriſtopher Layer) and the utmoſt Indignity to this Houſe to ſuggeſt, that 
any Queſtion was neceſſary to have put for preventing an Imputation 
on the Honour of this Houſe for countenancing or conniving at ſuch De- 
lays ; and a Queſtion being flated thereupon, it was propoſed, after the Word 
| [Debate] to add theſe Words [to the Lords who figned the Proteftation) which 
bein objefted to, 5 | x Ws 6 | 2 ae | Ws | T1 

The _—_— was put, Whether theſe Words ſhall be made Part of the 
ueſtion 0 N | os Oak 
; hy was reſolved in the Negative. | Content 34. 
| | 8 Not Content 64. 


Then it was propoſed, after the Word [Queſtion] to inſert In the Opinion 
ef the ſame Lords) before the Words [was neceſſary]. A 
It was reſolved in the Affirmative. Oontent 62. 

. Not Content 35. 


A Motion was made to reſolve, That the Tryal had been printed and 
Publiſhed with as much Expedition as the Length and Nature of che ſaid 
Tkyal, and the careful Peruſal and Examination thereof by the Judges could 
admit of, and an as little Time as has generally been accuſtomed in the like 
Caſes; and that it is an unjuſt Inſinuation, that the Authority of this Houſe 
was wanting, for lodging the Cate and InſpeGion of the faid Tryal in the 
Hands of the Judges, or that there was any Danger of its falling into any 
other Hands, or that the ſame had been under the Direction of any other 
beſides the Judges. , Ts a WL 
After Debate, it was propoſed to leave out the Words Land that it is an 


* 


* pnjuſt Inſmuation] and to the End of the Queſten. 
Ihe Queſtion was put, That theſe Words do ſtand Part of the Queſtion. 
. was reſolved in the Aﬀirmatiye. DEST $950 M 58. "# 
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be. PROTESTATION to the Firſt Reſolution of 
1. TD Ecauſe. the Aﬀertion and Suggeſtion in the Proteſt, intended to be 
| D. cenſured by the Reſlution, are qualified, as the Ametidment offe- 
red would have ftated them, if admitted, by being reftrainet! to the Opi- 
nion of the Lords who ſigned the Proteſtation. Bnt thoſe Reſtrictions are 
wholly omitted in the Reſolution, and we are clearly of Opinion, That if 
the Aſſertion and. Suggeſtion had been ſet forth in the Reſolution, as they 
ſtand in the Nen, they could not have been cenſured with any Co- 
Jour of Juſtice; but that the ſaid Omiſſion being, as we conceive, of a Cir- 
cumſtance extremely material, we think the Cenſures contained In the Reſo- 
lution are not applicable to the Aﬀertion and Suggeſtion found in the Pro- 
teſtation, but to ſuch as are of a different Nature 
2. The reſtraining the Aſſertion uſed in the Proteſtation to the Appre- 

henſion or Opimiom of the Lords Proteſting, here it contradifts the Opinion 
of the Houſe, is, as we conceive, ſo much of the Eſſence of the Proteſtation 
with Reaſous, that, of the great Number of Ieſtances of ſugh, Proteſtations 
ſtanding in the Journals of thts'Hoyſe, not᷑ one would be f ragular among 
them, if that due Caution and Reſpett to the Opinion of the Majority was 
omitted: And therefore it ems clear te us, that the like Cenſure might 
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dess juſtly paſſed on afl the Proteſtations with Reaſon Hint were ever en- 


„if they were 18 
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Diſſentient WY LET ip oy | bs, 
B hg conerive it to be contrary to the Nature and Courſe of Pro: 

ceedings in Parliament, That Nr tion, confiſting of 
Matters of a different Conſi eration, ould be put, efpecially if ob to, 


} 1 


that Lords may not be deprived of the Liberty of giving their judgments on 
. Ae l on Chor nk fe LE AE, 
125 Signed by the fame Lords as that abore. 
| 0192 99 20, DUST TTL I 28 off. you! 
The PROTESTATION:to the Third Reſolution of 
Ian. 38. 1722. N | 


p 
f. = 


I 
* 


Diſſentient 


1. B when the Queſtion was moved on the 21ſt of this Inſtant, in 
Lt order to appoint a Day for the Houſe to enquire if the Printing of 
Layer's Tryal had been diſpatched, with all proper Expedition; or, it not, 
where the Fault lay; which would naturally have led us to have ſeen, if 
it had fallen into any other Hands than it ſhould have done. Tho? we 
thought it highly reafonable, the Majority of the Houſe then did not; and 
we were yet willing 3 RR the — Examination: But we can- 
not conceive it to be fit or a le to. the Dignity or regular Courſe of 
Proceedings in this Houſe, tn. vote or rin. FR Fatt as are 
— in this . rr oy 3 at all; or any Evi- 
ence, given to ſupport them, and which, in their Nature, as we think, can- 
not be within 5 bw, of any Lord preſtit n the Rabe r 


„ As for the Inſinuation with which the Proteft . charge by this Reſo- 
lutian, we do not 2pprebend the Proteſtation to be juft babe 
* But * it to * we _— Yer-but De of Opinio 1 
the permitting that Matter to have been fully enquired into,” would Fav 
been the propereſt and beſt Method of e Tf anſwering por 
| * | . mg 8 . 392 - 14 
ene b W 3! 
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[8] 
due Time given, as muſt render it impoſſible for any one to doubt there. 


of. Upon this Reſolution, a Proteſt was made by Twenty Two Lords, f 
the Reaſons following. 6 | OY 2 tor 


Diſſentient 


1. Becauſe, to the beſt of our Apprehenſion, no Part of the Proteſtation 
gave Occaſion for the putting ſuch a Queſtion: For it was, as we conceive, 
admitted in the Proteſtation, that his Majeſty's moſt gracious Speech from 
the Throne had given Satisfaction as to the Truth of the Conſpiracy in ge- 
neral; and the excepting Layer's Tryal therein did plainly allow that the 
ſaid Tryal had, as far as it went; opened the Particulars; and yet the Re- 
ſolution, as we take it, carries with it an Inſinuation, that the Proteſtation 
had raiſed a Doubt concerning the Truth of the ſaid traiterous Conſpiracy ; 
which inſinuation is, in our Opinion, entirely groundleſs. | | 
2. The faid ſeveral Reſolutions importing cenſuring, as we conceive, the 
ſaid Proteſtation, and being not warranted by more than one Precedent, that 
we can fu;d in the Journals of this Houſe; and the Liberty of Proteſting 
with Reatons being an unqueſtionable Right, and eſſential Privilege of the 
whole Peerage, we are of Opinion, that the ſaid Reſolutions tend to diſcou- 
rage and diſcountenance the due Liberty of Proteſting, and, in that reſpect, 
may be, as we apprehend, of dangerous Conſequence. 


+ "Litchfield... © Gower, |  _ Guilford 
Aberdeen Strafford Craven 
Osborn Angleſey 1 
Compton Bingley Hereford + 
A Exeter „ . - Scarſdale | | Brook 
Dxbridge e Mont joy. 
Comper 5 Fr. Ceſtrien 1 
Bat hurſt Techmere 
— 3 — ——ͤ—— — — nr — wh 


A Blots» Die Sabbatt 10" Feb. 1722. 

HE Amendments in the Bill, for 5 
according to Order, reported, and t t for 
Number of Forces thought proper to be kept on Foot for the enſuing Year, 
conſiſting of 16449 effective Men, Officers included, and 1815 Invalids, 
being read a ſecond Time, 5 8 


Tbe Queſtion was put, Whether to agree with the Committee in this 


Amendment ? 
It was reſolved in the Affirmative. 


uniſhing Mutiny and Deſertion were, 
e 


' | * N 10 ' 1 1 
Diſſentien® © IE ; 


- 


7. Becauſe, as we conceive, the keeping an Army 0 
this Kingdom under martial Law, conſiſting of a' greater Number than what 
we take to be neceſſary for the Guard of the King's Perſon, and Defence of 
the Government, is. of the moſt dangerous Conſequence to the Conſtitution 
of this Kingdom, and, in our Opinion, may bring a total Alteration of the 
Frame of our Government, from a Legal and Limited Monarchy, to a De- 
ſpotick. And we are induced to be of this Judgment, as well from the Na- 
ture of Armies, and the Inconſiſtence of ſo great a military Power and mar- 
tial Law with the Civil Authority, as from the known and univerſal Ex- 
perience of other Countries in Europe, which, by the Influence and Power. 

of Standing Armies, in Time of Peace, have, from Limited Monarchies ons 


"A 


Amendment for inſerting the 


-regular Troops in 


„ * * f 
Lis . » % . .}? i 


L * 


ours) been changed into Abſolute; for which Reaſon, we can't give our Con- 


ſent to this Amendment, whereby the preſent Number of Troops, amount- 


ing in the w le” lids included) to Fourteen Thouſand 8 Hundred 


Men (which unk abundantly ſhMrient” for all good Purpoſes) will be 


increaſed to near Four Thouſand. more, altho' there be at this Time no 


Ground to apprehbnd an Invaſion from a forei Enemy, of, "as We beli 
any Indurrektien ory 'Rebellian at Home. a Ks 1 : 
2. Becauſe that which ſeems to have given Riſe to this ene ok 
the Army, is the latè trea ſonable· Onſpiraey, which his „at the 
opening of this Seſſions, 17. his Parliament with; . that Conſpi- 
racy having ing ed apove· Eight Mont e urther De- 
refting and Pu © Ori, having or fs the Hands 
of a arne and Giger Miniſtry, we — think it at all probable = 

thould ſtill be carrying on; or if any Dregs of it ould be y 
remaining, that | the Government *cannot be eaſily ſecured by a Ciyil Autho- 
ty, aſſiſted by "io reat a Number of Ttoops as are at preſent on Foot: 
| 406 therefore we cannot think pur ſelves juſtifiable to the Kingdom (whoſe 
Rights and Privileges we are intruſted to preſerve) had we given our Votes 
for this Augmentation Troops, * no evident Necefiity, \ or juſt ces 
ſion acts to us for ſuch an 1 8 L's 

ecauſe 'the Xt paſſed this Bon, to enable his Majeſty to appre- 


hend and detain.in Noe any : Perſon (ſuſpected of bein ed in an 
bend and de 5 gy or 5 Lak ve Months; tho? that Foyer had uy 
ver been, grant 55 the Crown before, or Half that Tims at once (and 


t when thers was an actual Rebellion, Gt expected Invaſion) was ſo great 
a Power added tg the former Authority of the Crown, that we cannot but 
think it altogether ſufficient to prevent any Miſchief from treaſdnable Plots 
or Praftices, which, may be carry d on by any rebellious or. diſcontented 
Perſons, without. increaſin the Army, which, in its prelent State, is not 
ſubmitted to, hut as neceſſary for avoiding a greater Evil. 

. Tho? the intended en by this Bill is intende Gay for One 
You: dert yet we fear this will be a Means of continuing them in Perpetuity ; 
for we think it probable, there will; at all Times, 1 be eaſily found 
20 good Reaſons for 0 is Increaſe, . as there is now for mak- 

abs... 

"Becauſe, we "think the gr WY 404 only 108 Securi ty to his Maj jelly 
121 Government, is in he earts and Affections of i Subjects; and 
if the Diſaffection or 0 ga Which have late happened from ſome 
unfortunate Pr ee ed, ought, by any to be an Argument for raiſing 
more. Ear ink it 1 Duty of all ood Subſects, who wiſh well to 
his Majeſty and our; preſent happy 'Eftabli nt, to uſe thai be Endea- 
vours PA 3 thoſe, Diſconterus, by. n Ho 1 = 


.of them, and conſequently, that there Ps 5 of 
the Army, 1 3s. ready ſufficiently an . to ; he's both by 
the great Charge of „maintaining rem, any 15 9 Places 


whey, they 405 9 25 becauſe thereby” th 1 he. DA will 

aſed. which. as we Ke .Qug * moſt carefully to 

avoided. i in our Cir 'of Tires Is already fo 
very. reat, and the Kingdom inxolved in ſo immenſe à Debt, that nothi 

but the woll prudent 1 wy ge? ood, Husbandry, can give” us any 

fel re not being convinc'd of any 

real or juſt ene. or ſu creaſe of Troops, do Ae” that this will not 

e away or leflen, but rather igcreaſe the Diſcontents and Diſfaffeftion of 

the People, and, in that reſpect, wedken his Majefty's Government, in a 

greater Degree than it will be ſtrengthned by this Addition N Forces, allow 

wg, en Wa 1 5 falſe Muffer y 


"Die Sublbati 5 g” Aar 1 7 42. 


—Omplaat was ET to the Houſe, That, in the Dich e one Pancier 

in the printed Report of the Committee of the Houſe of Commons ap- 
— to examine Mr. Layer. and others, it is mentioned, that one Se 
told him, that the Lord Stafford and Lord N were privy to Deſigns 
againſt the Government: 

And it being thereupon moved, that thoſe two Perſons might be requi- 
red to LATE: immediately. at the, Bar of this Houſe, 3 in order to their being 
examin I 

The Queſtion was put, Whether the id Pancier ant ofa ſhould be im- 
mediately ſent for to appear at the Ba 'of this n 

It was "a l th at 97808 14 


* t Content 64. 
Frag ." 44 


4 ( 


* * 
10 


Diſſtiem. 7 8h; 


Ty; Becguſe the Earl of Kite 40 the 1 ur of Sera id Hayi ſererally 
3 to the Houſe, Pa that they found themſelves ed on in 
printed Depoſition of dne Andrew, Pad wherein he dep Rd. That one 
Sterne (now in Cuſtody) had acquainted him, among other hin gs, that the 
ſaid Earls knew of the late Conſpiracy, and were concerned' in by anage- 
ment of-it here; and the ſaid Barls a edging 1 8 they did not the 
Report, in which that Depoſition is found, that the ſaid Sele, oo in the 
Hands. of the Government, had been ſo much as queſtioned touching the 
ao Hearſay; which Obſervation we find to be K. bur we think it hi - 
ly reaſonable to have compfied with the Motion and R of the 
Lords, that the ſaid Pa#cier and Stecne milghr be examined at the Bar of this 
Hauſe in relation to that Matter on! ks ike Req#f for the clearing 
the Reputation of any noble Lord, he hath” thoiight Himſelf unjuſtly 
aſper ſe haying never bein denied, that we know of, It; o the contrary, | 
it Vas Dor. 5 ince a the Caſe of the late Earl of Sunderland, 
the amwation, which h 1e thought refletted on his Honour, 57 
come, int rigt when by ma dg his Com faint, which, according * our 
el Was n 0 0 75 | ee for granting the Motion as t 25 
[ ion, as fat 45 *. is 1 ta ns Aeg 
Angther 05 '(e r as it c a Charge on 


bus "was Hae Deppuen 90 

eee Py” rot 8 4 Was ve 4 ral 7 EI as wel, r the 

Advancement. of Juſtice, as he Vina BY | of #Lo 1 

ing it, to trace he 10 2 to che 500 92 8 ar at 
Kt, 0h fer 23 e Fram. 45.7 5 al J eg it, whether 

he 1 57 bis ha 4 Or K t; "whether/he would confefs 

the Falſity of hat be 175 Fi ae , 6 under Ly mike it good by tis 


own ys ann or otherwiſe., . 
3. We think there cou 8 1 no, Inc@wvenience i in examining, a8 moved, 
to find whether there was any ene Foundation for this Hearſay, it 
not being an Anticipation of 4 — of juſtice (as examining a Part of 
the Evidence againſt any Man, or Part of an Accuſation would be) fince the 
* of what one Man faid of 4 Nos Perſon is in no ſort * 
either 


* L144 


either in Law or Reaſon; to ſupport a E. or eyen to ground an Ac-: 
cuſation upon any Man whatſoever. 5 855 
4. Since mere Hearſay, being e in the leaſt Degree, cannot be 
made a Foundg&M@ WI any gw (Brocetding, it is mhle pr any noble 
Lord, whoſe Honour may be affected by it, to clear himſelf in any Tryal, 
or other like Opportunity that can be given him to make his Defence: And 
thereſbre ſiuce is no other Me that we dan think of, ſo proper or 
effeftual; as the Hxamination off the Nature of that moved here, we think 
it bught tonhare been ordered, and nat every noble Lord alay. W by, In 
time, be hurt by the Conſequenoe of this Precedent. „ eee 
| — ——— that the Examining, .' 28. moved for, into. this Hear- 
only, could Have made any Difference with the: gther Houſe, ſince it is 
— by us, that any Number of Gentlemen, who may have by 


inco 


Accident (for we hope it is no otherwiſe) in ſettin forth the Depoſition of 
Pancier às a Charge againſt Steene, happened to at 

ſome of the Peers of the Realm; Tould 7e 
defire, or the Houſe 0 them to clear i 


ally as poffible, « a that Bea 
ö graferd 


—. the Reputation of 
that the Lords fuld 
elyes as r as effettu- 


ays 7 2 * " v. FE * 

* eg 
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Conference was had with the Commons * Matters of iv ae 
Age „ of his Majeſty's Perſon; and che Pre- 
ervation of our preſent happy Iiſhment both in Church and State. 

And the Lord Preſident repotted, that the Commons, Upon 8 — 


of a R Commi 
nod attire" bg ark ent entirety ſa Fatt. the de TS Conſpiracy 3 


had thought proper to communicate the ſaid Report, together with 


Bina! Hapers.: Jean therein, and did defire, . Game 
Might, 2 required, be retyrind. der Wk e 
5 


ö ed tas :Com- 
nt: Two 


5 . t * 2 wha 
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H 118 Dey (upon a Complaint made by che Barl'© of his Nane 
being mention'd in the Report from the Secret of the 
Houſe of Commons) a Motion was made, That John Plunket be — 
ſen for to the Bar of the Houſe, to be enamined. By dom; 
After Debate, the Queſtion' being * * the ſaid Motion, — 

It puldd. in the Negative. | "WF Content 8; 


Die Subbati 25” Aan 1722. SOS 


HIS Day: the uſual nw entred cheir Proteſt inf the 
Reſolution. of the Houſe relating to ſending for Plunlet to be examin'd 
at the Bar of che Houſe ; and, for Reaſons, referr'd to thoſe in the Proteſt 
of March 9, relating to the ſending for Pancier and Skeene. to be examin'd. 
Then the Earl of Strafford complained - to the Houſe, That his Name was 
printed in 2 pretend Lift of the Conſpirators againſt his Maje * s Perſon and 
Government, inſerted in a Weekly Journal, which was produced. Whereupon 
it was Order 4, &c. That the Gentleman Uſher of the Black Rod do being 
J. Read Printer i in White Fryars to the Bar of this Houſe, on 7 neſday the 26th 
of March 1723, for printing in a Paper called, The Weekly Journal, or Britifh 
Gazetteer, Sat. March 23. 1923, a Liſt which is therein entituled, 'A Liſt 
of the Conſpirators concern hc the 1 1 * Wy” — Govern= 
ment, for ſe the Pret on the Bri i s Names 
that ut 3 went by, * r In whi | Kift the Earl of 
2 dame is s inſerted. | | 


. e ereas, 5% . r this "I" on «Sands 1755 Gelten 
| 10 15 of the Bl ack Rod 55 required to EM Fre 
© er al 1 =; to the Bar of Hits ouſe, this Day, be 91 7 neh 

r called, . The Weekly, Jo ih Gazetteer, Saturday: 23. 
T E 5 25 55 a "OR "which e Lift f the © ay raters roncem d 
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22 od 12275 anſt the King and. Government, for (citing the” Preten- 
Throne.” with the fi Nee ch 2 do chew Jens 
1 « by, Al 1 4e In which e Earl of & me is ha 


«Jetted? and the Gentfenian Uſher of the Black Rod be 4 0w cilled up- 
Loy on to fire an Account.what he had fone in Purſuant | ng fag Order 
<« gave the Houſe an Account, that he ad made dilig ny pr th 
© ſaid J. Read at his Houſe, and elſewhere, and that 10 2 — and can- 
* not be found: That his Wife did promiſe he ſhould attend this Houſe, 
e this Morning; and the Houſe having for ſome time expected him, and 
„he not being come, It is Ordered by the Lords Spiritual and Temporal in 
« Parliament aſſembled, That the Gentleman Uſher of the Black Rod do 
: forthwith attach the Body of the ſaid 7. for printing the ax” i and 
an 


1 


— 


[ 13 ] 


„ and keep him in ſafe Cuſtody, til farther Order of this Houſe, and this 


« ſhall be a ſufficient Warrant on that Behalf. 


To Sir William Sanderſon, Rav Gentleman Uſher 
of the Black Rod attending this Hoſe, his Deputy 


3 rr 1 


6— 
— 


Die Veneris 29” Martii 1723. 


f Petition of Francis Lord Biſhop of Rocheſtey. was preſented and read, 
| A praying the Direction of the Houſe as to his Conduct, in reſpect of a 
ſtanding Order, prohibiting, on a Penalty, any Lord to appear by Council 
fore the Houſe of Commons, to anſwer any Aceuſation there. 
Which ſaid Order being read, xd 2071: . PETTY 

A Motion was made, and the Queſtion being put, That the faid Biſhop, 
being a Lord of Parliament, ought not to anſwer, or make his Defence by 
Council, or otherwiſe, in the Houſe ot Commons, to any Bill or Accuſation 
there depending. uy ELL HIER 

It was reſolved in the Negative. 5 


Diſſentient 


1. Becauſe we conceive the permitting the Lord Biſhop of Rocheſter to 
make his Defence in the Houſe of Commons, would be directly contrary to 
the Words and Meaning of the ſtanding Order of the Houſe, bearing Date 
the 2oth of January 1673; which expreſsly and clearly orders, That for the 
future no Lord (which extends to Lords Spiritual as well as Temporal) fhal go 
dowr: to the Houſe of Commons, or ſend his Anſwer in Writing, or appear by Council 
to anſwer any Accuſation there: And its obſervable, that this Order is worded 
abſolutely, and not qualified by the Words (without Leave of the Houſe) as 
the following ſtanding Order of the 25th of November 1696, which prohi- 
bits Lords from going into the Houſe ot Commons while the Houſe is ſit- 
ting, is qualified. From which different Penning, as well as from the Pre- 
amble of the ſaid firſt mentioned Order (which ſhews the Miſchief deſigned 
to be prevented, was the giving Leave in Caſes of Lords deſiring it, to ap- 
pear or anſwer Accuſations in the Houſe of Commons) we inter, that the 
ſaid Order of Far. 1673. was meant as a Rule for all future Times, that if 
Leave ſhould be asked by a Lord of Parliament to anſwer, or make a De- 
fence to an Accuſation (in any Form, as we conceive) in the Houſe of Com- 
2 it ought to be denied, as deeply intrenching on the Privileges of this 

ouſe. a | pe. =_ 

2. The ſaid ſtanding Order, in Affirmance of which the Queſtion was 
moved, ought to be of the greater Weight, in our Opinions, it having been 
founded on the Conſideration and Report of a Committee (to whom it was 
particularly referred to conſider the Practice of Lords deſiring Leave to an- 

ſwer Accuſations in the Houſe of Commons) on the Peruſal of Precedents 
in that Committee, and upon ſerious Conſideration and Peruſal of the ſame 
Precedents in the Houſe it ſelf. 2 . | 
3. We cannot apprehend, but that a Bill by which Crimes are charged, 
and q Preparation is made to inflift Pains and Penalties (if the Crimes are 
proved) contains very clearly an Accuſation, eſpecially when a Day is given, 
and Council allowed by the Houſe of Commons to the Perſon againſt whom 
the Crimes are alledged, to make a Defence to the ſame ; which Proceeding 
tho in the Legiſlative Capacity of that Houſe, carries in it all the effential 
Parts of a Judicial Tryal : And we therefore 3 this Houſe ought. 


'0 be more jealous of their Members * in the Houſe of Commons, 
| an 


an Accuſation in this Form, rather than in any other, ſince thereby they ſub⸗ 
mit themſelves to try the Paint of their being Guilty or Not Guilty in the 
Houſe of Commons, and that in order to receive the Sentence and Judg. 
ment of that Houſe, by gafling or rajecting the Bill. And this, in our Opi- 
nions, more deeply intrenches (as tha ſtand ing Order expreſſeth it). on the 
Privileges of this Houſe, than a Lord. going down, to the Houſe of Com- 
mons, during a Debate there, to prevent an Impeachment, doth; the latter 
being only to prevent an Accuſation, but the former is (as we clearly con- 
ceĩve) — anſwer an Accuſation there, the very thing prohibited by the ſtan- 
ding Order. 5 8 „ | 
. We think the Azatfition which Lords are prohibited to anſwer by this 
ſtanding Order, muſt be chiefly, if not only, underſtood of an Accuſation 
; couched in a Bill (as in the preſent Caſe) ſince we never heard that any Lord 
of Parliament did, at any time, anſwer to, or defend in Perſon, or by Coun- 
eil, an Impeachment in the Houſe of Commons, tho they may have gone 
down te that Houſe, by Conni tance, ta prevent ſuch Impeachment : And 
therefore Lords deſendiug -themſelves in the Houſe of Commons againſt an 
Impeachment, could not be the Miſchief intended to be cured by the ſaid 
reer ee e 
5:That the Houſe of Commons, on Bills to inflit Penalties, do gms ſtri&- 
ly ſpeaking, in their Legiſlative Capacity, is certainly true; and'yet it is plain 
to us, that, iir Reality, they partake in ſuch Caſes with the Houſe of Lords 
in the judicature; or, which is all one, in trying and adjudging Offenders 
to Puniſhment. And tho the Lords ſhould, in very extraordinary Caſes, 
think fit to concur in ſuch a Method of puniſhing ; yet it is, in our Opi- 
nions, going by much too far, for the Lords to permit any of their Body 
to MAke Defence in che Houſe of Commons, either by himſelf or Council, 
which is letting themſelves down to a very great Degree, and giving an un- 
neceſſury Encouragement to that Manner of Proceeding: And when Lords 
have fo far ſubmitted to this Courſe, we think there is little Reaſon to 
expett, that afterwards the Commons will ever appear at the Lords Bar as 
Accuſers, when they can by this way make themſelves as much Judges, even 
over Lords, as in this Proceeding by Bill the Lords themſelves are. 
6. Tho? Lords, by not being permitted to appear either in Perſon, or by 
Council, to defend themſelves in the Houſe of Commons, may be thought 
poſſible to loſe ſome Advantage in their Defence; yet we think it was, and 
is the true Meaning of the ſtanding Otder firſt mentioned, That a Lord ſhould 
rather fuffer fomething of Inconvenience in that Particular, and commit his 
Cauſe to God and the Juſtice of the Houſe of which he is a Member, and 
who are his proper Judges, than in any Degree debaſe or derogate from the 
legal State and Dignity of the Lords m general. $09 FS: 2-463 
7. Altho' there be, as we conceive, a very manifeſt and important 
Difference in Reaſon, às to the Matter of this Queſtion, between the 
Cafe-of Biſhops (who are declared by the ſtanding Order of May 23, 1628, 
to be only Lords of Parliament, and not Peers, for they are not of 
Tryal by Koviliry) and that of Peers of the Realm, who undoubtedly, 
for Matters of Treaſon and Felony,” are triable by their Peers only: 
Yet ſince, by the ſtanding Order firſt mentioned, Biſhops are as much, 
and as clearly prohibited to anſwer any Accuſation in the Houſe of Com- 
mons, as the Peers, or the Lords Temporal are, 'we cannot but apprehend, 
with the deepeft Concern, that this-Caſe may be uſed hereafter as a Prece- 
dent (tho, as we take it, far from being a Precedenit in Point) to bring by 
Degrees, the Peers of the Realm to defend themſelves againſt Accuſations 
of the like Nature in the Houſe of Commons; which, if once brought to 
a Practice, we are of Opinion, that the Peers of the Realm would, in great 
meaſure, be degraded from their Peerage, and ſo, by weakning and debaſing 
the Order of Nobility, which, in its Inſtitution, was meant, or at leaft hath 
proved, a Luftre and Security to the Crown, the Safety, as well as Dignity of 
the Crown it felf, may be hereafter in a great Degree impaired. 
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A Petition of the Lord Biſhop. of Recheſter was preſented and read, com- 
A plaining, That Cee ener gel by Perth ter gehe. 
ritys fe, by Violence, Tearch the Petitioner,” and carry away two Seals, and 
alſo ſeized a, Eaper in his Pocket, being a Letter to his Sollicitor, uh he 
took again from them, ang fre, but they carried a Part of it along with 
them, and did Al o ſearch the Petitioner's two Servants, and took away a 
Seal from one of chem: And praying Relief and Protectien. 
And thereupon a Motion being made, and the Queſtion being put, That 
Colonel Williamfar, the Deputy Lieutenant of the Tower, Mr. Serjeant, the 
Gentleman Porter, the two Warders who attended the Co onel yeſterday in 
the Apartment of the Biſhop, and the two Servants attending his Lordſhip 
there, do attend at the Bar of this Houſe, to'give an Account of the Mat- 
ters contained in the faid Petition: AE ab 
It was reſolved in the Negative. | 
, 
-—Diſnay-—— 


; | 
7. Becauſe the Petitioner, as a Lord of Parlia gies and r of this 
Houſe, tho” no Peer of tlie Realm, hath aft unqdeſtionable Right, under all 
Circumſtances, to the Juſtice and Protection of this Houſe, againſt any Per- 
- ſons whatſoever, who, during the Sitting of Parliament, commit any Act of 
Violence to his Perſon or Property, which this Houſe may judge to be a Breach 
of his Privilege: And therefore, as we: conceive the Faſts alledged-in the 
Petition, if the ſame are true, and no Account given of them by the Per- 
ſons concerned, to the Satisfaction of this Houſe, are an unwarrantable Al- 
. tempt upon a Member of this Houſe :' We think, that, in Juſtice to the Pe- 
. titioner, and to the Honour and Privileges of this Houſe, there ought to 
have heen an immediate and impartial Examination by this Houſe, of the 
Perſons concerned; we finding no Inſtance on the Journals af this Houſe, 
where any Member of the Houſe has complained, by Petition, or otherwiſe, 
of the leaſt Violence or Injuty to his Perſon, during the Time of Privilege, 
. een is Houſe hath not ordered an Examination of the Facts com- 
15 ain .of. . | L « Bok,” N i f * 6+. WY „ "ak ne 

, 2. Becauſe it appeats to us, that the Petitioner being under Impriſon- 

ment, and a Bill depending againſt him in the Houſe of Commons, that 

_Houſe Raving allowed him the Benefit of Council and Sollicitors for making 

his Defence, were proceeding againſt the Petitioner on that Bill, in all,Pro- 
bability, at, the yery Time the Matters complained of werè tranſatted: And 
as that Bill may ſoon come under the Conſideration and judgment of this 
Houſe, the ſeizing the Petitioner's Letter to his Sollicitor, ot any thing that 
may concern his Defence, we are of Opinion, ought £6. be examined into, it 

being, as we conceive, againſt the Rules of natural Juſtice," the Laws of all 

Nations, and the known and fundamental. Laws of this Realm, that any Pa- 
pers, or other things, in the lawful Poſſeſſion of the Perſon ſo accuſed, and 

which may relate to his Defence, ſhould be forcibly wreſted from him, and 


— 


1 [ 16 | 
that any Perſon, more eſpecially a Lord of Parliament, being under Impri- 
ſonment and Accuſation tor High Treaſon, ſhould, by Terror, or other Vio. 
lence be, without juſt Cauſe, in any Degree, diſturbed in, or diſabled from 

making his Defence. oy _ 8 
3. Becauſe the refuſing to enter into the Examination of the Matters 
complained of by the Petition, may, in our Opinions, be conſtrued to be a 
Juſtification of the Proceedings therein alledged, even tho there was not a 
reaſonable Occaſion for the ſame; and it being ſuggeſted in the Petition, 
that the Deputy Lieutenant of the Tower did affirm to the Petitioner upon 
his Salvation, That he had a verbal Order from the Miniſtry, tho? he re- 
fuſed to ſay from whom, and not pretending that what he did was by his 
own Authority; we are of Opinion, that it was of the greateſt Conſequence 
to the Honour of his Majeſty's Government, that this Houſe ſhould haye 
examined into this Proceeding z and the rather, becauſe we conceive it to be 
of the higheſt Importance to the free and impartial Adminiftration of Juſtice, 
that this Houſe ſhould, on all Occaſions, diſcountenace all Appearances of 
Force, eſpecially on a Lord of Parliament impriſoned and accuſed of High 

Tr | FS | 
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I hecauſe we think, That if an unjuſtiflable Violence be offered to the 
Perſon or Privilege of any Member of this Houſe, and not examined into, it 
may prove an Encouragement to commit the like, if not farther Abuſes, 


on any other. Member of this Houſe in future Times. 
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rob Plunket being brought to the Bar, objected to the Second Reading of 
the Bill To inflict Pains and Penalties on him, in this Houſe, having ne- 
ver been heard againſt the ſaid Bill in the Houſe of Commons, but was ac- 
97 — by the Lord Chancellor, this was not the proper Time to object to 
the Bill. IN N 1-1 3 
Mr. Reeves and Mr. Verge were heard for the Bill, who opened the Evi- 
dence, and produced Extracts of ſeveral original Letters from abroad, rela- 
ting to the Conſpiracy, to prove the firſt Part of the Preamble of the Bill. 
And the Priſoner objected to the reading the ſaid Extracts. Being with- 
drawn, after Debate it was moved, That the Opinion of the judges be 
« ask d, whether Extracts out of Letters written by the King's Miniſters 
& abroad, and others to the Secretaries of State here, atteſted by the Secre- 
ce tary of State, and examined by the Lords of the Committee, and found 
“e to agree with the Originals, which Originals are yet extant, and remam 
e in the Hands of the Secretary of State, but contain Particulars, which tis 
* not conſiſtent with the Safety of the Publick to divulge, - as Rath been 
ce affirmed to this Houſe by two Secretaries of State: And the Lords Com- 
<< mittees offered to be produced, to prove the firſt Part of the Preamble of 
< the Bill, which recites a deteſtable Confpiracy for the Purpoſes in the Bill; 
ec could be allowed to be read as Evidence in the Courts below, in any Pro- 
t ſecution againſt Plunket ? 5 . 
And a Queſtion being ſtated thereupon, and put, 
It was reſolved in the Negative. . + 


"I 
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Diſſentient. 
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Scarſdale 


1 0 
” 7 ö ® 


— 


Lichmers 
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Then a Motion. was made, and the Queſtion was put, Whether the ſai 
Extralts ſhall be read in Proof of the Allegations of Ut Preamble of = 


faid Bill? And 


It was reſolved in the Affirmative. 


: Diſſentient 5 


7 
* 


It was propoſed, That the Examination of Philip Neynoe, ſince dad, be reid 


n Proof of the Conſpiracy in 
— . Queſtion being 


— po eu 


Content 9. 
Not Content 29. 


Dartmouth 


Wil de By: 
— : 


pon, 1t was propoſed to add theſe 


Words, viz. [but not taten upon Oath, nor ſigned by bim.J 
After Debate, the Queftion was put, Whether theſe Wotds ſhall be made 


Part of the Queſtion ? 


It was reſolved in the Negative. 


Diſſentient” 


| Strafford 
Scarſdale 
Cardigan 
leſe 
fe 
Brute 
| Goter 


Then the Queſtion 


Not Content 877. 
Content 29. 
Foley 
Craven 
Brook 1 _ 
- Litch 
— 


Sale“ 


was put, Whether the Examination of Philip Neyworj 


fince dead, ſhall be read in Proof of the Gonſpiracy in general? 
It was reſolyed in the Affirmative. — : 


Diſſentient 


Then the Council produced ſeveral Evidences, which were examined, and 
alſo Copies. of three Letters ſtopt at the Poſt-Office, 1 
And ſeveral Witneſſes were examined againſt the Bill, and Plunker and 
his Sollicitor alſo. | 9 5 
ä Adjourn d to To-morrow Ten o Clock. 
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LY Ozie tertia vice lecta eff Billa, entituled, An Act to inflitt Pains and Pena. 
ties on John Plunket., TE 

The Queſtion being put, Whether this Bill ſhall paſs? 

It was reſolved in the Affirmative. - | 


Diſſentient® 


1. Becauſe Bills of this Nature, as we conceive, ought not to paſs but in 
Caſe of evident Neceſſity, when the Preſervation of the State 28 re- 
quires it; which we take to be very far from the preſent Caſe, the Conſpi- 
racy having been detected ſo long ſince, and the Perſon accuſed ſeeming to 
us very inconſiderable in all re „ and who from the many groſs Un- 
truths it now appears he has wrote to his Correſpondents abroad, muſt ap- 
pear to have been an Impoſtor and Deceiver, even to his own Party. 

2. Proceedings of this kind, tending to convi& and puniſh, are, in their 
Nature, tho? not Form, judicial, and do let the Commons, in Effect, into 
an equal Share with the Lords in Judicature, which the Lords ought to 
be very jealous of doing, ſince the Power of Judicature is the greateſt di- 
ſtinguiſhing Power the Lords have; and there will be little Reaſon to hope, 
that if Bills of this Nature are given way. to by the Lords, the Commons 
will ever bring up Impeachments, or make themſelves Accuſers only, when 
they can att as Judges. | | 

3. This Bill, in our Opinion, differs materially from the Precedents cited 
for it. As to the Caſe of Sir John Fenwick, - *tis plain by the Preamble of 
that Bill, that the Ground moſt relied on to juſtify Proceeding againſt him 
in that manner was, that there had been two legal Witneſſes to prove the 
High Treaſon againſt him: That a Bill was found againſt him on their Evi- 
dence, and ſeveral Times appointed him for a legal Tryal thereon, in the 
ordinary Courſe, which he procured to be put off, by undertaking to diſco- 
ver, till one of the Evidences withdrew ; ſo. that *twas ſolely his own Fault 
that he had not a legal Tryal by a Jury. All which Circumſtances not be- 
ing in the preſent Caſe, we take it, they are not at all to be compared to 
one another, | : 

4. As to the Acts which paſſed to detain Counter and others concerned in 
the Conſpiracy to aſſaſſinate the late King Milliam, of glorious Memory, we 
conceive thoſe Acts were not, in their Nature, Bills of Attainder as this is, 
but purely to enable the Crown to keep them in Priſon, notwithſtanding the 
| Laws of Liberty; whereas this is a Bill to inflict Pains and Penalties, and 
does import a Conviction and Sentence on the Priſoner, not only to loſe his 
Liberty, but alſo all his Lands and Tenements, Goods and Chattels, of which 
he having none, as we believe, we cannot apprehend why it was inſerted, 
and this Bill not drawn on the Plan of Counter's, &c. unleſs it was to make a 
Precedent for ' ſuch Forfeitures, in Caſes of Bills which may hereafter be 
brought to conviE Perſons. who have great Eſtates, upon Evidence which 
does not come up to what the Law in Being requires. f | 

5- If there be a Defect of legal Evidence to oe this Man guilty of 
High Treaſon, ſuch Defect always was; and we think, if Bills of this Na- 
ture, brought to ſupply original Defects in Evidence, do receive Counte- 

| nance, 


[ 19 J © 
nance, they may become familiar, and then many an innocent Perſon may 
be reach'd by them, ſince 'tis hard to diſtinguiſh whether, that Defect pro- 
ceeds from the Cunning and Artifice, or from the Innocence of the Party. 

6. This Proceeding by Bill does not, in our Opinion, only tend to lay 
aſide the judicial Power of the Lords, but even the Uſe of Juries, which 
diſtinguiſhes this Nation from all its Neighbours, and is of the higheſt Va- 
lue to all who rightly underſtand the Security and other Benefits accrui 
from it; and whatever tends to alter or weaken that great Privilege, we think 
is an Alteration of our Conſtitution for the worſe, tho? it be done by Act of 
Parliament : And if it may be ſuppoſed, that any of our fundamental Laws 
were ſet aſide by Act of Parliament, the Nation, we apprehend, would not 
be at all the more comforted from the Conſideration that the Parliament 
did it. - * | F 

7. It is of the Eſſence of natural Juſtice, as we think, but it is moſt ſure- 
ly of the Laws of the Realm, that no Perſon ſhould be tryed more than 
once for the ſame Crime, or 'twice put in Peril of lofing his Life, Liberty 
or Eſtate. And tho' we acquieſcgin the Opinion of the Judges, that if this 
Bill paſs into a Law, Pluntet cannot be again proſecuted for the Crimes con- 
tained in the Preamble of the Bill; yet it is certain, that if a Bill of this 
kind ſhould happen to be rejected by either Houſe of Parliament, or by 
the King, the Perſon accuſed might be attacked again and again in like man- 
ner, in any ſubſequent Seſſion of Parliament, or indifted for the ſame Of- 
fence, notwithſtanding that either Houſe of Parliament ſhould have found 
him innocent, and not paſſed the Bill for that Reaſon. And we conceive 
it a very great Exception to this Courſe of Proceeding, that a Subject may 
be condemned and puniſhed, but not acquitted by it. ; 
8. We think it appears in all our Hiſtory, that the paſſing Bills of At- 
tainder, as this, we think, in its- Nature is, (except, as before is ſaid, in 
Caſes of abſolute and clear Neceſſity) have proved ſo many Blemiſhes to the 
' Reigns in which they paſſed; and therefore we thought it our Duty in 
Time, ànd before the paſſing this Bill as a Precedent, to give our Advice 
and Votes againſt the paſſing it, being very unwilling that any thing ſhould 
paſs, which, in our Opinions would, in the leaft, derogate from the Glory 
of this Reign. 9 2 
9. We — it to be more for the Intereſt and Security of his Ma- 
jeſty's Government, that Bills of this Nature ſhould not paſs, than that they 
ſhould, fince Perſons, who think at all, cannot but obſerve, that in this Caſe 
ſome things have been received as Evidence, which would not have been re- 
ceived in any Court of Judicature.z that Precedents of this kind are naturally 
growing (as we think this goes beyond any other which has happened finte 
the Revolution) and if from ſuch like Obſervations they ſhall infer, as we 
canriot but do, that the Liberty and Property of the Subject becomes, by 
ſuch Examples, in any Degree, more precarious than they were before; it 
may cauſe an Abatement of Zeal for a Government founded on the Revolu- 
tion, which cannot, as we think, be compenſated by any the good Conſequen- 
ces which are hoped for by thoſe who approve this Bill. 
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ber Queſtion was put, That the Council for the Priſoner may be at 
Liberty to proceed, as they defired, to examine Witneſſes to proye, 
by ſeveral Circumftances, that the Letters dated April 20, 1722, given in 
- Evidence for the Bill, were not dictated by the Biſhop of Rocheſter to the 
Priſoner George Kelly. | | | 
It was reſolyed in the Negative. 


© Diſſmtient? 


1. Becauſe it was inſiſted on by the Priſoner's Gouncil, That the Proof 
| deſired was neceſſary to his Defence, and, if allow'd to be made, would con- 
| tribute to ſatisfy the Houſe of the Priſoner's Innocence of the Crimes char- 

ged on him by the Bill ; for which Reaſon alone, if there was no other, we 
think the Witneſſes ought to have been examined, it being, in our Opinions, 
againſt the conſtant Courſe and Rules of Juſtice, in criminal Proceedings of 
all kinds, to preclude the Priſoner's Defence, by refuſing to.hear his Witneſ. 
| ſes, if they are legal and competent; and in Derogation of the Honour and 
| — of the Houſe, on this Occaſion, to anticipate the Judgment of the 
ouſe in the leaſt Circumſtance which the Priſoner, or his Council, inſiſt 
on to be material to his Defence, and which may, if proved, be of Weight 

in the Conſideration and Judgment of the. Houſe, 

2. It appears to us, to tend directly to prove the Guilt or Innocence of 
the Priſoner, to diſcover whether the Biſhop of Rocheſter did dictate to the 
| Priſoner the Letters mentioned in the Queſtion, becauſe it was declared to 

the Houſe by the Council for the Bill, in opening the Charge againſt the 

Priſoner, that the Letters, tho? wrote by the Priſoner, were dictated to him 

by a greater Perſon : And altho' the Council for the Bill, when called upon, 

| did not think fit to name that greater Perſon ; yet it being ſuggeſted in the 

| Report of the Houſe of Commons communicated to this Houſe, and it be- 

| ing univerſally ſuppoſed hitherto, that the Biſhop of Rocheſter did dictate 

| the ſaid Letters to the Priſoner, it became, in our Opinions, incumbent on 

| the Priſoner to give the Houſe what Satisfaction he could in that Particular; 

the ſame being made a Circumſtance, and Part of the Accuſation againſt him, 

and, if falſified, or rendred incredible, might influence the Judgment of the 
| Houſe in other Circumſtances. 8 | 

| 3. Becauſe the Declaration of Philip Neynoe deceaſed, tho? not ſigned or 
| | ſworn to by him, hath been allowed by the Houſe to be read and given in 
| Exidence, in Proof of the particular Facts charged on the Priſoner in the 
| Bill; in which Declaration the Priſoner is expreſsly. charged by the ſaid 
| | Neynae, to have frequently told him, that the Biſhop of Rocheſter held Cor- 

TS with the Pretender, and the Pretender's Agents; and that the 
Priſoner was employed by the Biſhop in writing for him, and carrying on the 
ſaid Correſpondencies, and that he had ſeveral times left Mr. Xelly at the 
Biſhop's Door, when Mr. Xely went into the Biſhop's Houſe, and ſtayed there 
an Hour or two, and, upon coming back to him, that the Priſoner made 
Apologies fon ſtaying ſo long, and told him, be bad been writing the Biſhop's 
Letters, which he always apprehended to be the foreign Correſpondence of 
the Biſhop with the Pretender's Agents: For which Reaſon. alſa we conceive 

| the Proof deſired ought to have been received, becauſe it may be thought a 
| Denial of Juftice by this Houſe to the Priſoner, not to permit him to anſwer, 
A even by legal Evidence, the particular and direct Evidence which the Houſe 

hath allowed to be given againſt him. "Bog : 
4. Altho' the Priſoner may be guilty of a treaſonable Correſpondence, if 
he wrote the Letters mentioned in the Queſtion, and the ſame were not diQa- 
ted to him by any Perſon whatſoever ; yet the Facts charged in the Bill ha- 
| ving 


; J 21 | | 

ving been endeavoured to be proved, not by direct Proofs of the Facts theni2 
ſelves, but by Citcumſtances, iri dur Opinions, the Priſgner's Defence muſt be 
applied to anſwer the ſeveral Circumſtances; and it 18, ag we conceive, 
equally unjuſt to deny him the Liberty of falſifying that Circumſtance, of 
his writing the Letters being dictated to him by the Biſhop, as it would be 
to refuſe to allow him to prove that the ſaid! Letters were not, or could 
not be wrote or ſent to the Perſons to whom they are ſuggeſted or charged 
to have been wrote or ſent, or to refuſe him to prove by Circumſtances that 
the Priſoner himſelf did not, or could not write the ſame at the particular 
Times and Places the ſame are ſuggeſted to be ſo wrote or ſent by him, or 
to deny him Liberty to falſify, by Circumſtances, any other Circumſtance re- 5 | 
lating to the ſuppoſed treaſonable Correſpondence charged on him by the | 

Bil an OT. "LEI, TEINS 
5- The Councib for the Bill having alledged, as one Reaſon, againſt the 
Examination deſired, That they were not prepared to anſwer that Evidence 
might have been a Ground for the Houſe to have allowed them à reaſonable _ 
Time for ſuch Preparation; but, in our Opinions, that Conſideration ought [ 
not to weigh againſt the Priſoner giving the Evidence to the Houſe which | 
he was prepared to give, eſpecially fince it was alledged, that the Exami- | 
nation now deſired; as defired on the Priſoner's Part to have been made at | 
the Bar of the Houſe of Commons, and thereby ſo long ago publickly no- | 
tified by the Priſoner. AIG: Vat 
6. Becauſe the Refuſal of the Proof of ny Circumſtance of the Priſoner's L 
Defence, if ſuch Refuſal be not juſt, muſt, in its Conſequence; affect the | | 
Juſtice of this whole Proceeding againſt, the Priſoner ; . becauſe it deprives \ 
the Houſe of the Liberty of forming a Judgment upon the whole Caſe, and | 

tends, ſo far as that Particular goes, to ſubject this Proceedin againſt the 

| Priſoner to the Objection of Partiality, which is moſt highly diſhonourable 
to this Houſe, eſpecially conſidering the Latitude which hath been allowed 
in other Parts of the Examination, on this Occafion. LOS 
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od. tertia vice left eſt Billa, entituled, An AZ to infl;ft Pains and Penal. 
ties on George Kelly, Alia: * n ND 3 
A Rider. was offered to be added to the faid Bill, which was read by the 


Clerk, as follows, viz. e | 

| 4 Hrovided always, That if the ſaid George Kelly, alias Johnſon, ſhall, at 
© any Time, give Security, ſuch, as ſhall be approved of by the two Chief 
* Juſtices, that he will within one _— depart his Majeſty's W | 


vo 


—_—_— 
& and not return again without the Licence of his Majeſty, his Heirs and 
« Succefſors, then the ſaid George Kelly, alias Johnſon, ſhall be at Liberty to 
c depart, any thing in this Aﬀ to the contrary notwithftanding, 


„And a Motion being made, and the Queſtion put, Whether the faid R. 
der ſhall be read a Second Time? YR e nn 
It was reſolved in the Negative. 


- Dilſentien? / 
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Then the Queſtion. was put, Whether this Bill ſhall paſs? 
It was reſolved in the Armative. I : 


Diſſintienr 


1. Becauſe we think there is no Room for the Legiſlature to paſs a Law - 
Ex pef facto, to puniſh this Perſon for the treaſonable Correſ nce he is 
accuſed of, he being in Cuſtody, and may be brought to a legal Tryal in one 
of the Courts of Juſtice. | ; | | 

2. We conceive, the Want or Defect of ſuch clear and plain Evidence as 
by the Laws of this Kingdom is required to convict any Perſon of High 
Treaſon, no ſufficient Reaſon to warrant the Exerciſe of the Legiſlative Power 
in making a new Law for his Puniſhment, becauſe ſuch Laws being made 
for the Protection of innocent Perſons, from ſuffering by falſe, uncertain, or 
doubtful Evidence, every Subject is entitled to the Benefit of thoſe Laws, 
when he ſhall fall under an Accuſation of High Treaſan. 2AM 

3. Becauſe we: conceive, by the Rules of. natural Juſtice, Laws ought to 
be firſt made as Directions for Men's Actions and Obedience, and Puniſhment 
inflicted, for putting thoſe Laws in Execution againſt Offenders : And that 

therefore puniſhing by a Law made after the Offence committed, is not agree- 

able to Reaſon or. Juſtice, except only in the Caſe of real and apparent Ne- 

 ceflity, to prevent the immediate Ruin of a Government, which we do not 
think can be the preſent Caſe, or can bear any Reſemblance to it. 

4. Becauſe the Proceedings of the Legiſlative Power, in making Laws, can 
be governed by no Rule but that of their own Diſcretion and Pleaſure : 
And therefore the making Laws, to infli& Pains and Penalties on particular 
Perſons, muſt, as we conceive, . tend to expyſe-the Liberties and Properties 
of the Subjects to an arbitrary Diſcretion; and conſequently render them 

precarious in the Enjoyment of thoſe Bleſſings, which, by our excellent 
: . Conſtitution and Government, they have always had an uncontroulable Right 
to hold and enjoy, till forfeited for ſome. Crime, and the Perſon offending 
legally convicted cher f, upon ſuch full and poſitive Proof as the Laws of 
this Kingdom do require. e 
J. Becauſe, as we conceive, it would be of dangerous Conſequence to the 
Safety of innocent” Perſons, to allow Copies of Letters taken by the Slerks 
of the Poſt-Office, tho ſworn by them tv be true Copies, to be given in 
Evidence againſt any Perſon accuſed of High Treaſon, - eſpecially * ſucti 
5 | opies 


T6, CT 
Copies are not compared with the Originals after they ates tuen, and the 
Originals forwarded on by them, and not produced; becauſe, the Originals 
not being produced, ſuch Perſon is deprived of an Opportunity of {Ring 
thoſe Copies, and tho? there ſhould be any Miſtake committed by the Clerk 
in Copying, wherher wilfully, or by"Negligence, ſuch Miftake cannot be 
detected for want fe the original Wyitihgs to compare the Copies with, 
s. Becauſe the Woof of Letterb or cher Writing in eriminal proſecu- 
tions, . Similkeücke and Compariſon of Hands, being, as we conceive, a 
very light arid weak! Evidence (becauſe Hands may be too edfily counter 
feited, and the Pexſons examined cammot 1 ＋ poſitively, but to their Belief, 
and therefore not Hahle to be proſecuted for Perjury;) hath, às we conceive © 
very juſtly, been diſcouraged in ſucfi Times when the Adminiſtration of 
Juſtice hath been Mb impartial; and Convictions of High Tréaſon groun- ; 
ded on ſuch Eyidenee have been reverſed by Act of Parliament, tor that 
aud other Reaſons. ann, 1 
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* Motion was made, and the Queſtion put, That the Extract offer'd by 
the Council for the Bill, of the Letter from Sir Lale Sehaub to the 
Lord Carteret, be read in Evidence. V 
It was reſolved in the Affirmative. 5 1 
Then a Motion was made, and the Queftion put, Whether the Advice 
incloſed from Sit Luke Schaub be read, tho this Houſe be not acquainted 
with the Name of the Perſon who gave that Advice # we a 
It was reſolved in the Affirmative. ©. web 


Diſſentient* 5 
Strafford Maſbam 
Osborn © Anglefey 
Craven Cowper 
Salisbury Brook 
Northampton Litchfeld 
| Scarſdale - Bruce 
Ayle ford Dienbigb 5 
Gower ] 
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A Motion was made, and the 
duce his Key of the Cypher, 


A 6 
Berkeley de Str. 


Gueftion put, That Wills be obliged to pro- 
Ic 


* 


L411 


It was reſolved in the Negative. 
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s IF 4, 22 
Mort hampten Trevor - O Osborn 
| Strafſord -  JAfleerd ' Berkeley de Sir. 
Scarſdale © Gower Weſton — 
. .Paulet : - Oxford Willoughby de Br. 
. Franc. Ceſtrien Maſham | Bingley 
ew -::i oo Compton 
| Wharton Angleſey ; 
l Litchfield 
— 5 - Exeter 
Cardigan Dartmouth 


bd — 
* 


Die Martis 7” Maii 1723. 


x] & H E Queſtion was put, That it is the Opinion of this Houſe, that it 
is incorſiftent with the publick Safety, as well as unneceſſary for the 
Priſoner's Defence, to ſuffer any farther Inquiry to be made upon this Occa- 
lion, into the Warrants which have been granted by the Secretary of State, 
for the ſtopping and opening of Letters which ſhould come or go by the 
Poſt, or into the Methods that have been taken by the proper Officers at the 
Poſt-Office, in Obedience to ſuch Warrants. 


It was reſolved in the Affirmative. Content $2. 
| Not Content 40. 
Diſſemient f 


1. Becauſe we apprehend; ' that, in all cximinat Proſecutions, the Croſs- 
examining of Witneſſes is neceſſary for the Defence of the Priſoner, and 
for the Satisfaction of thoſe who are to judge of the Fatts alledged againſt 
him, in order to the diſcovering of Truth, and detecting any fraudulent 
Evidence which ſhould be offer'd ; and the Reſolution above recited does, 
in our Opinions, debar the Biſhop of Rocheſter, and every other Perſon con- 
cerned, from asking any Queſtions of the Clerks of the Poſt-Office, who are 
brought as Witneſſes to the Bar, relating to the ſtopping and opening of 
Poſt-Letters, tho' Letters pretended to be ſtopt and opened at the Poſt-Of- 
fice are read as Evidence againſt the Priſoner. And we conceive, that the 
preventing any further Enquiry on theſe Heads, muſt lay this Houſe under 
great Difficulties, when they come to form a Judginent on thoſe Letters, the 
Validity of which will, in a great meaſure, depend on the Proof given of 
their having been truly ſtopt and opened, as afferted. 8 

2. We apprehend it to be impoſſible for this Houſe to determine, that 
the Enquiry which is deſired is unneceſſary to the Defence of the Priſoner, 
till he ſhall come to make his Application; and we conceive he ſhould have 
the Liberty of asking what Queſtions he or his Council think proper, of the 
Clerks of the Poſt-Office, relating to the ſtopping and opening of Letters, 
without acquainting the Houſe what Uſe he intends to make of their An- 
ſwers : And this appears to us to be highly reaſonable, eſſential to Juſtice, and 
warranted by the Methods which this Houſe hath hitherto allowed the Coun- 
cil for the Support of the Bill to proceed 1n, who have, during the whole 
Courſe of this Examination, reſerved the Application of the Evidence-they 


&+ 


have offer d, till they ſhould judge eee to make it. 
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0 Motion was made, and the Queſtion was put, That George Ke : alias 


Johnſon, now a Priſoner in the Tower of London, be brought to the Bar 
of this Houſe, on Monday Morning next, to be examined upon Oath, on the 
Bill entituled, AnyA to inflitt Pains and Penalties on Francis Lord Biſhop of 
Rocheſter ? | 7 4 

It was reſolved in the Negative. 


| Diſſentient | 


1. Becauſe we think it unqueſtionable, that the ſaid Relly is a. competent. 


legal Witneſs to the Matters charged by the Bill againſt the Biſhop, and 


could not be legally refuſed to be ſworn as ſuch, if the Biſhop were on his- 
Tryal for the fame in the ordinary Courſe of Juſtice ; and that, whethef 
the ſaid Kelly was produced for or againft the Biſhop. And we conceive, : 


that if the Council for the Bill had thought fit to have produced him in 
Support of the Bill, that even no legal Objection could have been made by 


the Biſhop's Council againſt his being ſo produced and ſworn; the Bill paſs'd 


this Houſe againſt the ſaid Xelly not having received the Royal Aſſent, and 


there not being in the ſaid Bill; in our Opinions, any thing that can de- 


ftroy even his legal Teſtimony, when the. ſame is paſs'd into a Law. - 

2. Becauſe the three Letters dated April 20; 1722; ſuppoſed to contain 
treaſonable Correſpondencies with the Pretender and ſome of his Agents, 
have been made the principal Charge againſt the Biſhop, . 4nd have been 
endeavoured to be proved to have been dictated to the ſaid Xely by the Bi- 
ſhop, at or about the Time of their Date; but this not being as yet done, 
as we think, by direct or poſitive Proof, by any living Witneſs of the Fact, 
but by Circumftances only, we think it moſt proper, and moſt ſafe and juſt, 
to endeavour to diſcover the Truth of that material Fact by the beſt Evi- 
dence the Nature of the thing can admit of; and that this Houſe ſhould 
not be left under the Difficulties of judging on this extraordinary Occaſion, 
from doubtful Circumſtances, if the Fact may be clear'd by certain poſitive 
Proof, and the Examination of a competent and a living Witneſs upon Oath, 
at the Bar of this Houſe. fo | 3; 2 


3. Becauſe ſeveral living Witneſſes have been examined on Oath, at the 


Bar of this Houſe, on Behalf of the Biſhop, in order to prove by their 
poſitive Teſtimony, and other Circumſtances, that the Biſhop did not dictate 
or direct, or was any way privy to the writing the ſaid Letters, or any of 
them, which has, in our Judgments, render'd it yet of greater Importance, 


that the ſuppoſed Writer of thoſe Letters ſnould be brought under the moſt 


ſtrict and ſolemn Examination, before the Bill has paſſed this Houſe- 
4. Becauſe the ſaid Kelly, tho? examined before Committees of both Hou- 
ſev of Parliament, and elſewhere, _ not, to our Knowledge, been yet 


exanri- 


» 
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examined on Oath to the Matters contained in this Bill; and it having ap- 
peared to us, in other Inſtances on this Occaſion, particularly of Mrs. Barnes 
examined for the Bill, and of Bingley againſt it, who have materially varied 
their Examinations at the Bar of this Houfe, from their former Examina- 
tions, at the ſame time declaring that their former Examinations were not 
taken and ſworn to by them; we think it may be both dangerous and de- 
rogatory to the Honour and Juſtice of the Houſe, not to examine on Oath a 
Perſon capable of diſcovering the Matters ot Fact, on which the juſtice of 
the Bill againſt the Biſhop muſt depend, and eſpecially after the ſaid Kelly 
hath declared in the moſt ſolemn manner, next to that of his being upon 
Oath, that the Biſhop did not dictate, or was pay to the writing of the 
ſaid Letters, or any of them; and the Biſhop himſelf, in his Defence, ha- 
ving alſo, in the moſt ſolemn manner of Aſſeveration, declared his Innocence 
in Nis Particular, and expreſsly referring to the former Aſſeverations of the 
ſaid Kelly, as we conceive, as a Teſtimony in Confirmation of his own Aſſe. 

verations, . ide 1 

5. Becauſe we conceive, that the ſaid Xelly was not only a legal Witneſs 

for or againſt the Biſhop, in the ſtricteſt Conſtruction of Courts of Judica- 

ture, but the Examination of him upon Oath. in this Bill, is, in every reſpet 

whatſoever, in our Judgments, leſs liable to Obje&ion than many, and moſt 
other Evidences which on this Occaſion have been allowed; becauſe the Bill 
paſs'd by this Houſe againſt the. ſaid Kelly, if it obtams the Royal Aſſent, as 
is moſt probable, doth, in Judgment of Law, as hath been declared by the 
Judges, acquit him of any future Proſecution: for the ſaid Treaſons therein 

charged upon him: And there is no Judgment or Puniſhment inflifted upon 

him in the ſaid Bill, which can, when paſs'd, deſtroy his Capacity of gi- 
ving Evidence on any Occaſion; and the ſame having paſſed this Houſe, and 

not paſſed the Royal Aſſent, leaves the faid Key, in our Opinions, under 
leſs Influence either of Hopes or Fears, than fuch Witneſſes which have 
been examined on this Occaſion, under Commitments and Charge of High 
Treaſon, and, as we conceive, leſs liable to that Objection than the Deela- 
ration of Philip Neynoe, which has been read againſt the Biſhop, tho' never 
ſigned or ſworn to by him, and the ſaid Neynoe fome Months ſince drown'd: 
in endeavouring his Eſcape, and which Declaration appears to us to have 
been made by him under the ſtrongeſt Influences of Guilt and Terror. | 

6. We think the Crimes charged in the Bill againft the ſaid Kell, are, 
in their Nature, diſtinct and independent on thoſe charged on the Biſhop, 
Kelly's Guilt in writing the ſaid treaſonable Letters proved upon him, being 
the ſame, altho* the Biſhop be altogether innocent in relation thereto, for 
which, as we conceive, this Houſe did refuſe to permit Xelly, on his Bill, to 

give Evidence that the Biſhop did not diftate the faid Letters, and for which 
Reaſon we are of Opinion, that the Evidence. which Kelly might have given 
touching the Biſhop's dictating the faid Letters, or not, would have pro- 
duced no Conſequence at all with regard to the Bill paſs d againſt himſelf, 
altho it muſt neceſſarily have contributed to the Proof of the Guilt or In- 
nocence of the Biſhop. = 1 i 
7. This Houſe having with great Honour and juſtice declared to ſeveral 
Perſons produced as Witneſſes on this Occaſion, that it was: not required. 

from them to depoſe to any thing which did or might tend to their own 
Accuſation; a Teftimony of the faid Kelly, it he had been examined up- 
on Oath, we doubt not, would have been taken under the ſume juſt Indul- 

gence ; and if he had fubmitted to have been examined om Oath: to the Mat- 
ters of this Bill, ſuch Examination being, in that reſpect, voluntary, could 
not, in our Opinions, have been conftrued as forced from him by the Au- 
thority of this Houſe; and ſuch a Teſtimony as he might have given would 
have remained under Conſideration and Judgment of this Houſe, as to its 
Credit and Influence, on all Circumſtances, in the fame manner as the other 
Evidence for and againſt the Bill {till does. R 
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Odie tertia r eſt Bills, entituled, An Att to infli Pain and nut. 
ties on Francis Lord Biſhop of Rocheſter. 


And after a long Debate hat | 
'The Queſtion was put, Whether this Bill fall paſs? Ne 
It was reſolved W the Affirmative. | Content: $3. 


m 43. 
| Diſſentient? 


. 'Becaufe the Objeftion which we ld lay againſt the Eik ef Makes 
and Kely, that the Commons were thereby let into an equal Share of Judi- 
cature with the Lords, does hold ſtronger, as we apprehend againft the 
preſent Bill, ſince, by means of it, a Lord of Parliament is in Part tryed 
and adjudged to Puniſhment in the Houſe of Commons, and reduced to a 
Neceſſity, either of letting his Accuſation paſs undefended in chat Houſe, 
or of appearing there, and, as we take it, derogating from his 8 


and that of the Lords in general, by anſwering png making his Defence in 
the Lower Houſe of Parliament. 


7 


14. "Pf 


2. Becauſe we are of Opinion, that t. the commons would ne n 


yielding 40 the Lords any Part of thoſe Powers and Privileges; which are 
properly hook the Conſtitution, in any Form, or under any Pretext 
whatſoever: And it ſeems to us full as reaſonable, that the Lords mould be 


+ 4 * 
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as tenacious. of the. Rights and Privileges which remain to them; >the Con 


mons, are On. 


3. We think his Þ Bill againff a Lord of. Parliament, taking ks-Riſe f in 
the Houſe of Commons, t the. rather not to have received any Coun- 
tenance in this Houſe, for 
of the Houſe of — — That Houſe had. voted the Biſhiop Guilty of alt 
the Matters alledged againſt him in the Bill, before the Bil) was hropght in- 
to that Houſe, and. CR before the Biſhop: had. any Opportunity of 
2 And altho there Ie Pag abſurd | in ſuch a Vote, in order 
to their a . e Joy an a an E yet it ſeems to us abſolutely contra- 
ry to. Juſtice, w vate any one Guilty againſt 
whom they deſign to 7 BY in their Legillative Capacity, or in Nature of 
Judges, before the Party has an Opportunity to be heard, or the Bill, which 
is to aſcertain tha Accuſation, is ſo much as brought in 

4. We are af Opinion, that no Law ought to be paſſed on purpoſe to 
enact, That an one be Guilty in Law, and puniſhed as ſuch, but —— ſuch 
an extraordinary Proceeding 1s evidently neceſſary for the Preſervation of the 
State: Whereas the Crime offered to be proved againſt the Biſhop of Rocheſter 
is, " we Conceive, his partaking in a traiterous ———Y againſt the Govern- 


ment, 


* 


* 


it, as it red to us by the printed Votes 
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ment, which Conſpiracy, by God's Bleſſing, is detected and, as we hope, dic: 
appointed, without the Aid of ſuch a dangerous Proceeding, as we conceive 
this to be: 5 N . | EO | 

5. Becauſe chere are certain knowh: and-eſtabliſhed Rules of Evidence, 
which are Part ef. the Law of the Land either introduced by Acts of Par. 
liament, or framed by Reaſon and the Experience of Ages, adjuſted as well 
for the Defence ot the Life, Liberty and Property of the Innocent Subject 
as the Puniſhment of che Guilty; and therefore theſe Rules are, or ought to de 
conſtantly adhered to, in all Courts of -Juftice ; and, as we conceive, ſhould 
be alſo obſerved, till altered by Lau in both Houſes of Parliament, when. 
ever they Try, Jadge, and Puniſh the Subject, tho' in their Legiſlative Capa- 
city. But ſince, in many Inſtances, in this and the two other Procee dings 
by Bill, we have been taught, by the Opinion of the Houſe, that theſe 
Rules of Evidence need not be obſerved by the Houſes acting in their Le- 
giſlative Capacity, we clearly take it to be a very ſtrong Objection to this man- 
ner of Proceeding, that Rules of Law made for the Security of the Subject, 
are of no Uſe to him in it; and that the Concluſion from hence is very ſtrong, 
That therefore it ought not to be taken up, but where clearly neceſſary, as 
before affirmed: And we do deſire to explain our ſelves ſo far upon the Ca- 
ſes of Neceſſity excepted, as to ſay, we do not intend to include a Neceſſi- 


ty arifing purely from aàn Impoſſibiliey of convicting any other way. 

6. If it be admitted, that traiterous Correſpondencies in Cypher and Cant. 
words may, to a Degree, be diſcouraged by this ſort of Proceeding in which 
Perſons, as we think, are convicted on a more uncertain Evidence than the 
knownRutes of Law admit of, yet we are of Opinion, that Convenience will 
be much more than out-weigh'd by the Jealouſy it muſt of Neceſlity, as we 
conceive, create in the Minds of many of his Majeſty's moſt faithful Sub- 
je&s, That their Lives, Liberties, and Properties are not ſafe, after ſuch re- 
peated Examples, as they were before; and by the natural Conſequence of 
this Apprehenſion, an Abatement of their Zeal for the Government may en- 
ſue, excepting ſuch Perſons as have had more than ordinary Opportunities 


% 


of being well inſtrufted' im Principles of the utmoſt Duty and Loyalty. ' © 


J. We eannot be for the paſſing this Bill, becauſe the Evidence. produced 
to ma ke 608 the Recital of it, or that the Lord Biſhop bf Rocheſter is guil= 


ty of the Matter he therein ſtands accuſed of, is, in our Opinions, greatly 
defective and inſufficient,” both in La and Reaſon, to prove that Charge; 
the Evidence confiſting altogether, to the beſt of our Obſervation, in, Con- 
jectures atiſing from Circumſtances in the intercepted Letters; or in a Com- 
pariſon of Hayd-writings reſting on Memory only. nd there being, as 
we think; no Proof of the Biſhop's knowing of, or being privy to any of 
the ſaid Correſpondence; and as to the principal Part of- the Charge againſt 
the Biſhop, and on which,” as we think, all the reſt dog yd, viz. the 
Di&ating of the Letters of the 2oth of April 1722, which the Houſe of 
Lords ſeem to have determined that Xelly wrote, we are of Opinion, that 
the Biſhsp has, in his Defence, very clearly and fully proved, that he did 
not, nor poſſibly could; dictate thoſe Letters, or the Subftance of any Part 
thereof to Ney, either on the Days of the Date, or at any Time during 
feveral Days before, or next after the Day of their Date, nor was in any 
Capacity to write them himſelf, tho' the Letters muſt have been wrote with- 
in that Compaſs of Time. And we are, upon the whole, of Opinion, That 
the Proof and Probability of the Lord Biſhop of Rocheſters INNOCENCE, 
. ſtood charged with, were much ſtronger than thoſe of his 
. = e e e = . 
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ſe.this ay Method of roceeding, by Bills of this Na- 
fry 6 inſt Perſons who do not withdraw from Juftice, but are willing to 
undergo a legal Tryal, ought, in my Opinion, to be ſupported by clear and 
convincing Evidence; and I apprehend there has been nothing offerr'd to 
ſupport the Allegations ſet forth in the Preamble of the Bill to inflift Pains 
and Penalties on Francis Lord Biſbap of Rocheſter, but what — on decy- 
pher d Letters, ford Confiruttions, and improbable Innuen O's 
2, I conceive, that the Examination of Philip Neynoe taken before the Lords 
of the Council, not ſworn to, nor ſigned; which appears to me to be the 
Foundation on which the Charge againſt the Biſhop of Nocheſter is built, has 
been, in my Ap 3 fie proved, by the poſiti _ Oaths of three 
Perſons, two,0 for ſeveral Months in ſe Cuftodies, 
confirmed by; e Ang to have been a-fale an licious Con- 
trivance of the ſaid — to ſave himſelf from the Hands of juſtice, and 
to work the 9 of the. Biſhop of Rocheſte r. 
3. Ih app. that the Letters of the 20th of Apr 72 ale ſug 
4 e Kelly, alias Johnſon, and di the Bi | 
de beem ſufficiently ty proj the Hand-writing of the 225 ly, but on 
the contrayy it ap it ap dent {05g eſt of my Judgment, that 2 btthe 
of Auguſt (opt at the P - Office, and from which the Clerks of. — 
Poſt-Office, on their Memory only, ſwore they believed the faid” 
of the 2oth of Ani to be the ſame, Hand-writing, tho? the neter compa- 
red two original Letters together during all that Time) bas 
three credible Witneffs concurring in every; Circumſtance o 
ny, and well aqguai 7 with the — — ting of the ſaid R 
his Hand- writing; am I conceive, that the Difference hey ly 7 
the Hand of the ſaid Kelly, upon which they ground their © 
ciently ſupported by comparing the Nr ga, — 2. 
the Letters wrote by the ſaid Kelly to 889 16 1 la Faye, 
during the Time of his Confinement. 
e 3 Proof has been offered to ſi what 
has been ſo much inſiſted on, juſtly eſteemed eſſential to the Charge, 


de de an of ee diftaind the Letters of the 2oth of April; but 
it has appeared, I conceive, that Tiere has been no-Imimaey-between-the 
Biſhop and the ſaid Xely, and the Teſtimony of the Biſhop's Servants con- 


curring with the Evidence given on that Head, by the Perſons that Kely lived 

in the ſtricteſt Correſpordercs _ leaves, to the beſt of my Judgment, no 

Room to doubt, but cdrom tance _—_ them was flender ard 
yy oy I) 


8 with 


publick ; and to ſugg the;Biſhop diftated the Letters 
— 1 20th of 4 2 * fo — —.— before he could 
not poſſibly ſee the ſaid ao is, in my Opinion, repugnant to Reaſon, and 


contrary to Juſtice. 
WHARTON, 
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Die Lane 2* Maii 1723. 


Odie ſecunda vice lefta eft Bila, entituled, An Add for granting an Aid to 
his Majeſty," by laying 4 Tax upon all Papiſts, and for making ſuch other Per- 


ſons as, upon due Summons, ſhall refuſe or neglect to take the Oaths therein ment; 


to contribute towards the ſaid Tax, for reimburſing to the Publick Part of the great 
Expences occaſioned by the late Conſpiracies, and for diſcharging the Eftates of Papiſts 
from the two Third Parts of the Rents and Profits thereof for one Tear, and al Ar- 
rears of the ſame, and from ſuch Forfeitures as are therein more particularly deſcribed. 
yu: Debate, the Queſtion was put, Whether the {aid Bill ſhall be com- 


It was reſolved in the Affirmative. . Content 57. 
| | | Not Content 42. 
Diſſentient? 1 | 
Scarſdale Litchfield 
Bingiex Foley 
Pomfret Gower 
£4 1 2 oe” 5 E | þ 


Die Mercurii 22* Maii 1723. 
Odie tertia vice lefta eft eadem Billa, entituled, An Ad, &e, 
| The Queftion being put, Whether the faid Bill ſhall paſs? - 
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